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Siting Renewable Energy Projects (S.230) (vetoed) – Substitute (S.260)

Planning for Renewable Energy. S.260 gives a regional commission the right to participate before the Public Service Board (PSB). It requires the commission to undertake studies and make recommendations on the conservation of energy and development of renewable energy resources.

The bill amends the description of a regional or municipal plan energy element to include an analysis of resources needs, scarcities, costs, and problems within the region across all energy sectors including electric, thermal and transportation, efficiency, siting of renewable energy resources and areas unsuitable for siting those resources or particular categories or sizes of resources.

S.260 establishes a new system for securing a “determination of energy compliance” for a regional or municipal plan. A regional commission may submit its adopted regional plan to the Commissioner of the Department of Public Service (DPS), who shall issue an affirmative determination upon finding that the regional plan meets the requirements of the amended regional or municipal energy element; is consistent with Vermont’s goals of greenhouse gas reduction, 25 percent of Vermont’s total energy needs from  renewable energy sources by 2025, and building efficiency; and is consistent with the state energy policy and the Comprehensive Energy Plan. 

Once a regional planning commission (RPC) has secured an affirmative determination of energy compliance, a municipal legislative body may submit its adopted municipal plan to the RPC for a municipal determination of energy compliance. The DPS or RPC will hold a hearing and render a decision within two months of receipt of the request for a determination. That affirmative determination will remain in effect until the end of the period for expiration of the plan to which it applies. An RPC may appeal a DPS decision to the Natural Resources Board within 30 days of the decision. The board shall hold a de novo hearing and issue a decision within 90 days of the appeal’s filing. A municipality may seek a determination of energy compliance from the DPS until July 1, 2018, if its regional commission has not yet received a determination; it will have the same right of appeal from the DPS decision. There is no appeal from the decision of a regional commission with respect to a municipal plan.

The Comprehensive Energy Plan will include recommendations for regional and municipal energy planning (strategies and options for achieving compliance) and the standards for issuing a determination of energy compliance. The standards and recommendations, developed with affected persons this summer, must be completed by November 1. Standards are to include:
•	analysis of total energy use across transportation, heating, and electric sectors;
•	identification and mapping of existing electric generation and renewable resources;
•	establishment of the target years of 2025, 2035, and 2050 for energy conservation, efficiency, fuel-switching, and the use of renewable energy for transportation, heating, and electricity;
•	the analysis of the amount of thermal-sector conservation, efficiency, and conversion to alternative heating fuels, transportation system and land use strategies, electric system conservation, and efficiency needed to achieve targets;
•	the identification of potential areas for development and siting of renewable energy resources; and
•	the potential electric generation from such resources in the identified areas.

The DPS is to collaborate with VLCT and the Vermont Association of Planning and Development Agencies on training in each regional commission area.

The bill also requires the DPS to provide regional commissions and municipalities with publicly available information detailing the location of electric transmission and distribution infrastructure in the region or municipality and the capacity of the infrastructure to accept additional electric generation facilities without modification.

Substantial Deference. Once a determination of energy compliance is made, the Public Service Board shall give substantial deference to the land conservation measures and specific policies contained in a duly adopted regional and municipal plan. Substantial deference means “a land conservation measure or specific policy shall be applied in accordance with its terms unless there is a clear and convincing demonstration that other factors affecting the general good of the State outweigh the application of the measure or policy. The term shall not include consideration of whether the determination of energy compliance should or should not have been affirmative.”

A municipality or RPC may hold a hearing on a proposal. When the application is submitted to the PSB, it shall address the substantive written comments received within 45 days of submission to the regional or municipal commission and substantive oral comments given at a the public hearing.

Party Status. The Agency of Agriculture, Food and Markets is required to appear as a party in the Public Service Board Certificate of Public Good (CPG) permitting process if a proposal for an electric generation facility exceeds 500 kilowatts (kW) and is on a site with primary agricultural soils. Otherwise, that agency has the right to appear, as does a regional commission and the legislative body or planning commission of an adjacent municipality if the proposed facility’s nearest component is 500 feet from the boundary or more than ten times the height of the proposed facility’s highest component. If a solar facility is sited on primary agricultural soils, those soils are to remain designated as primary agricultural soils.

Vegetation, Decommissioning, Site Preparation. Proposed projects of more than 50 kW that are not an auxiliary use on structures with other purposes shall include in the application the physical disturbance due to construction and operation, acreage of primary agricultural soils, visible infrastructure, and all construction, including access roads, utility lines, and vegetation management. The DPS is directed to file a petition for rule making by November 1, 2016, It is further directed to file proposed rules on December 15 and then adopt rules on post-construction inspection, aesthetic mitigation, and decommissioning of the project at the end of its useful life by August 15, 2017, unless the Legislative Committee on Administrative Rules extends the date. 

Radar Controlled Lighting. Radar-controlled obstruction lights shall be installed on wind turbines if a facility includes more than four turbines and the Federal Aviation Administration allows the use of radar-controlled lighting technology.

Recording in the Land Records. A CPG for in-state generation facilities with a capacity that is greater than 15 kilowatts must be recorded in the land records of the host municipality within 45 days of its issuance. 

Sound Standards for Wind. By July 1, 2017, the PSB must adopt rules regarding sound levels from wind generation facilities, again unless the Legislative Committee on Administrative Rules extends the date. The PSB is to consider standards that apply to all wind generation facilities, the methodology for determining sound levels, and measurement locations for each such facility on a case-by-case basis or standards that apply to categories of wind generation facilities. Temporary rules are to be put into effect 45 days from passage of the bill. Until the board adopts temporary rules, no CPG shall be issued for a wind generation facility. The rules may not allow sound levels from a wind generation facility that are above the lowest maximum decibel levels (for the same category of wind generation facility) authorized in any CPG issued before the passage of S.260 that contains decibel limits.

There are two categories of wind generation facilities: facilities with capacities of 550 kW or less, and facilities with capacities greater than 500kW.

Standard Offer Projects. The bill also establishes a pilot project to site new standard offer plants wholly located on a preferred site, that is: (1) a structure whose primary purpose is not energy generation; (2) a parking lot canopy over a paved parking lot if the location remains a parking lot; (3) a previously developed site if the footprint of the energy generation facility matches the pre-existing structure; (4) brownfield, landfill, gravel pit, or the like; (5) appropriate superfund site; (6) a new hydroelectric facility at an existing dam; or (7) a location designated in a municipal plan. Such a facility, if approved, may receive financial incentives to be constructed. A report on the pilot project is due to be delivered to the legislature by January 15, 2018. A standard offer plant is a renewable energy plant in Vermont with a plant capacity of 2.2 megawatts or less, that has been commissioned after September 30, 2009, is not a net-metering system, and has been determined to be a “qualifying small power production facility” under federal law.

Working Group. S.260 creates an Access to Public Service Board Working Group (no municipal representative) to review the current processes for citizen participation in PSB proceedings and recommend how to make citizen participation easier. A report is due to the legislature by December 5, 2016. The first meeting must be called by July 1, 2016, and the group will cease to exist on February 1, 2017.

Ratepayers. Finally, S.260 prohibits the setting aside of funds collected from ratepayers for supporting future expansion or upgrade of transmission or distribution network, except after notice and hearing and only if cost estimates for the expansion are consistent with least cost integrated planning, the amount does not exceed 20 percent of estimated cost of the expansion, interest earned on the funds is credited to ratepayers, funds are disbursed after the expansion is in service, and none of the funds pays for anything more than least cost integrated planning.

Money. $300,000 has been set aside for training and assistance to regional and municipal planning commissions to assist them in the development of municipal and regional plans that are eligible to receive a determination of energy compliance under that act. In awarding funds the need, size of a region or municipality, and the availability of other assistance, expertise or funds will considered and factored in to final determinations. 

Open Meeting Law (S.114, Act 129)

Act 129 makes several important and practical changes to Vermont’s Open Meeting Law by providing greater clarity to public bodies that must comply with its provisions. The law was last amended in 2014, and many of those changes created compliance concerns from governmental entities, including municipalities, across the state. Two years later – after much discussion, input, and compromise from a variety of interested parties – S.114 was passed.

Changes to the law include:
•	When a member of a public body is participating in a meeting by electronic or other means, a roll call is required only if the vote is not unanimous. Current law requires each vote be taken by roll call, even those that are not substantive but are purely procedural.
•	All references to “days” and “business days” in the law are amended to read “calendar days,” a term that leaves no room for misinterpretation. 
•	Minutes posted to a town website must remain there for a minimum of one year.
•	Any response from public body to allegations of violations must be made within 10 calendar days. The law previously stipulated “seven business days.”
•	When curing a violation, a public body no longer has to ratify or declare void “any and all actions taken” during a meeting. Rather, those actions that are the most egregious must be voided or ratified. They include actions taken when a meeting is noticed improperly, when a person is wrongfully excluded from attending a meetings, or when a public body utilizes executive session, or a portion thereof, for reasons not authorized under 1 V.S.A. § 313(a)(1)-(10).

Intermunicipal Services (H.249, Act 89)

Regional planning commissions (RPCs) are extended the ability to enter into intermunicipal service agreements with one or more municipalities under Act 89. Prior to entering into any agreement, bylaws must be adopted. The bylaws must specify the process for entering into the agreements, as well as the methods of withdrawing from and terminating them. There must be public hearings on any bylaw proposal and requests for comments from selectboards. A selectboard may veto a bylaw within 35 days of adoption. Additionally, a selectboard must ratify a service agreement prior to its municipality participating in it.

Under Act 89, RPCs may exercise several powers. They may promote cooperative arrangements and coordinate, implement, and administer service agreements among municipalities. This includes arrangements and action with respect to planning, community development, joint purchasing, intermunicipal services, infrastructure, and related activities. RPCs may also exercise any power, privilege, or authority as defined within a service agreement for dealing with local or regional problems. RPCs do not have the power of eminent domain or taxation, and they may not exercise essential legislative functions.
The legislation takes effect on July 1, 2016.

Public Notice of Wastewater Discharge (H.674, Act 86)

Act 86 was introduced early this year to establish notification requirements when there are overflows of combined sewer, sanitary sewer, or separate storm sewer systems, despite the fact that the Agency of Natural Resources (ANR) was, at the time, in the middle of adopting rules to address wastewater treatment system overflows.

A combined sewer system is a collection system (pipes, pump stations, etc.) designed to convey sewage and stormwater through a network of pipes to a treatment plant. A sanitary sewer system is a collection system that conveys sewage and groundwater entering the collection system through inflow and infiltration to a wastewater treatment facility. A separate storm sewer system is a collection system that is designed to discharge stormwater and groundwater entering the collection system through inflow and infiltration to surface waters.

An operator of a wastewater treatment facility, or his or her delegate, is to post on a publicly accessible electronic network, mobile application, or other electronic media designated by the ANR secretary an alert that informs the public of an untreated discharge of sewage and its location as soon as possible, but no longer than one hour from the discovery of the discharge. If there is no telephone or internet service at the location where the operator or delegate is working to control the discharge, he or she may delay posting the alert until the discharge is controlled or stopped, but no later than four hours from the discovery.

Within 12 hours of the discovery, the operator is to notify the ANR secretary through ANR’s online reporting system and also notify the local health officer of the discharge. The notification to the secretary is to include the specific location of each untreated discharge and the body of water affected, the time it began and ended, the approximate total volume of sewage and stormwater that was released, the cause of the discharge, and the person reporting. For a combined system, that means each outfall that discharges during a storm event.

The ANR secretary is to post notification of other unpermitted discharges to waters of the state that may pose a threat to human health or the environment and that he or she identifies. Each combined sewer overflow outfall needs to be marked with permanent signs that identify the outfall and warn of the potential threat to public health from recreating in the waters there or downstream. The municipality must post temporary signs downstream of untreated discharges or other unpermitted discharges posted by the secretary.

The Department of Health is directed to coordinate with ANR efforts to monitor the presence of cyanobacteria in waters of the state and maintain an internet site to provide information about cyanobacteria in places known to be used for recreation, including swimming and boating.

The governor signed the bill on May 4, which was its effective date. More information concerning posting alerts is on the Department of Environmental Conservation website.

Classification of State Waters (H.517, Act 79)

Act 79 increases the options for classifying waters of the state and provides that a body of water may be classified for particular uses.

•	Class A(1) waters are those in a natural condition that have significant ecological value.
•	Class A(2) are waters suitable for a public water source with filtration and disinfection or other required treatment, with a character that is uniformly excellent.
•	Class B(1) waters are those in which one or more uses  are of demonstrably and consistently higher quality than Class B(2) waters. 
•	Class B(2) waters are suitable for swimming and other primary contact recreation, irrigation and agricultural uses, aquatic biota and aquatic habitat, good aesthetic value, boating, fishing and other recreational uses, and for pubic water source with filtration and disinfection or other requested treatment.

In developing basin plans, the Agency of Natural Resources shall identify waters that should have one or more uses reclassified.

Timber and Forestry (H.857)

It was a long and tangled path for the slew of forestry bills that were introduced this session, including H.789 (forest integrity and municipal plans), H.851 (conduct of forestry operations), H.852 (state lands, maple sugaring, and succession planning), H.854 (timber trespass), H.855 (fire suppression and forest fire wardens), and H.857 (timber harvesting). Who knew there were so many forestry-related problems to be solved?! Portions of several of those bills were combined into H.857. The timber trespass legislation, H.854, was passed as a self-standing bill.

The commissioner of the Department of Forests, Parks and Recreation is to deliver a report to the legislature by December 15, 2016, recommending implementation of a harvest notification program – that is, notifying the state when trees are cut. The recommendation is to include how a harvest notification program would be structured and who should provide the notice, as well as when and how. The report is to summarize the environmental and economic benefits of the recommended harvest notification program including whether the program would increase compliance with Acceptable Management Practices for Maintaining Water Quality on Logging Jobs in Vermont, the estimated number of staff and amount of funding needed to implement the program, and proposed draft legislation.

The legislation amends the statute regarding sugaring in state forests and calls for recommendations for a statewide program to improve the capacity of providing successional planning technical assistance to forestland owners in Vermont.

H.857 amends the statute for appointment of a town forest fire warden, who is appointed by the commissioner of the department upon approval by the selectboard. A town forest fire warden may now be reappointed for successive five-year terms. When there are woodlands within the limits of a city – but no longer a village – the chief of the fire department acts as the city forest fire warden.

A forest fire warden’s salary is paid by the town; the statute that dictated pay of 15 cents for each fire permit issued is deleted, thus leaving the town to set its own rate of compensation. In addition, the commissioner’s annual payment to the forest fire warden is increased from $20 to $30 for record keeping, $30 for attending training, and $10 for each fire report submitted.

Since 1977, the statute stated that for the purpose of extinguishing forest fires, a town shall not be held liable in any one year for an amount greater than ten percent of its grand list. When bills were submitted to the commissioner by December 31, the state was required to reimburse the town for one half of its forest fire suppression costs up to and including ten percent of its grand list. Those protective limits are deleted. New language states that a municipality in which a forest fire occurs shall pay the cost to suppress a forest fire that occurs on land not owned by the Agency of Natural Resources (ANR), including the cost of personnel and equipment. The commissioner may, according to a forest fire suppression reimbursement policy, reimburse a municipality for all or a portion of the cost of suppressing a forest fire on land not owned by ANR.

The state shall reimburse a town for all of its fire suppression costs at a rate determined by the commissioner according to the forest fire suppression reimbursement policy for forest fires on ANR land. In order to get any reimbursement, the forest fire warden must have reported the forest fire to the commissioner within 14 days of extinguishment. The commissioner and forest fire warden must approve the costs before submission to the municipality for payment.

In the event of a forest fire, the forest fire warden may choose to share or delegate command authority to a chief engineer of a responding department or, in the chief’s absence, the highest ranking assistant fire fighter present during the fire.

A permit to burn brush, wood, weeds, or grass is required for every fire, unless (1) snow surrounds the open burning site; (2) the fire is in an outdoor fireplace or fire ring not located within woodland, timberland, or a field containing dry plant material contiguous to a woodland; (3) the fire is 200 feet or more from any woodland or field containing dry plant material; or (4) it is in a city with a fire department.

By January 1, 2017, the commissioner, in consultation with VLCT and other interested parties, must develop a policy that provides the criteria the department is to use in determining how and whether to reimburse towns for the costs of fire suppression. That policy is then to be delivered to the legislature. 

The compact relating to mutual aid in combatting and controlling or preventing forest fires is operative between any Vermont party and other state that is party to a compact if the other state’s legislature has agreed to the provisions of the compact.

H.857 amends the planning statutes to expand the forestry goal currently in the law. Vermont’s forestlands should be managed to maintain and improve forest blocks and habitat connectors. The definitions section of that chapter includes definitions of forest blocks (contiguous areas in any stage of succession and not currently developed for non-forest use), forest fragmentation (division or conversion of a forest block by land development other than by a recreational trail or use exempt from regulation), habitat connector (land or water that links patches of wildlife habitat within a landscape allowing movement, migration, the dispersal of animals and plants, and the functioning of ecological processes), and recreational trail non-paved corridor for recreational activity.

After January 1, 2018, the regional and municipal plan must contain a land use element that now includes areas reserved for flood plain and for maintenance of forest blocks, wildlife habitat, and habitat connectors. The plan must indicate areas important for those purposes and that plan for land development in those areas to minimize forest fragmentation and promote the health, viability, and ecological function of forests. A plan may include specific policies to encourage the active management of those areas for wildlife habitat, water quality, timber production recreation, or other identified values or functions.

A study committee on land use regulation and forest integrity is created to study potential revisions to Act 250 and municipal bylaws that would protect contiguous areas of forestland from fragmentation and promote habitat connectivity. A report is due to the legislature by January 1, 2017. The nine-member committee includes a representative of a municipality appointed by VLCT.

Having required all of the above actions by municipalities and regions, H.857 prohibits municipal regulation of forestry operations.

The bill clarifies that land acquired by the Green Mountain National Forest or ANR is exempt from the levy of a land use change tax for those lands that are being acquired and were in the Use Value program. It also clarifies when a lien for a levy of land use change tax may be released for lands in the Use Value program.

Clean Water State Revolving Fund (H.610, Act 103)

H.610, introduced at the request of the Agency of Natural Resources (ANR), re-writes the statutes regulating the clean water and water pollution control revolving loan funds, which make available loans for the construction or upgrade of water supply and water pollution control facilities. The entire Chapter 55 is re-titled “Aid to Municipalities for Water Supply and Water Pollution Abatement and Control.” Much of the bill is just a reorganization of current statutes, but there are some notable changes.

“Pollution abatement facilities” are defined as municipal sewage treatment plants, pumping stations, interceptor and outfall sewers, and attendant facilities to abate water pollution. “Water pollution abatement and control facilities” are defined more broadly as equipment, conveyances, and structural or non-structural facilities owned or operated by a municipality that are needed for and appurtenant to prevention, management, treatment, storage, or disposal of stormwater, sewage, or waste, including a wastewater treatment facility, combined sewer operation facility indirect discharge system, wastewater system, flood resiliency work related to a structural facility, or a groundwater protection project. All of those listed items, as well as costs to acquire land for a project, are eligible project costs.

ANR may award state assistance grants or loans for water pollution abatement and control facilities pursuant to the agency priority point system in amounts not to exceed 35 percent of eligible costs. The priority system includes consideration of whether the project:

•	is grant or loan eligible;
•	is in waters that are in compliance with Vermont Water Quality Standards or are subject to a Total Maximum Daily Load (TMDL) and condition of the waters affected by the project;
•	will address water quality issues identified in a basin plan;
•	will abate or control pollution that is causing or may cause a threat to public health;
•	will address an emergency situation affecting or constituting a threat to the environment, public health safety, or welfare;
•	repairs or replaces existing infrastructure;
•	is a cost-effective alterntive;
•	serves a designated center;
•	is affordable for the municipality; and
•	removes a pollutant for which the waters affected by the project are impaired.

The bill designates the state as a municipality for purposes of water pollution abatement and control facilities or water supply system facilities, provided that a state department only receives a grant or loan if there is a surplus of funds at the end of each fiscal year after all municipal applicants have received committed funds.

The bill also addresses eligibility for grants and plans for potable water supply systems and makes clear that for purposes of the revolving loan fund a public water supply system does not include bottled water facilities or for-profit non-community systems. Municipalities may apply for loans for public water supply systems and publically owned water pollution abatement and pollution control facilities. The agency may certify to the Municipal Bond Bank the award of a loan to a municipality to assist with a public water supply sytem project when the  project is necessary; the proposed type, size, and cost of the project are suitable for the intended purpose; and the municipality will have the technical, financial, and manegerial ability to operate the facility in compliance with state and federal law.

The certification will specify the interest rate and indicate which loan conditions apply. The term is not to exceed 20 years and the interest rate with administrative fee will be between 0 and 3 percent.A municipality determined to be disadvantaged, according to a formula applied by ANR, may receive a loan of up to 30 years with an interest rate of minus 3 percent.

The ANR secretary is to submit a report to the legislature by December 15, 2016, on whether and how to provide plans to private entities for water pollution abatement, control facilities, and public water supply systems. The report is to include an assessment of the funds available for grants and loans to municipalities and funds available for loans to private entities to improve water quality; the estimated costs to municipalities in the next ten years to comply with water quality and water supply mandates; the estimated demand from municipalities for grants and loans; and a recommendation of whether to authorize loans to private entities for water pollution abatement and control facilities or public water supply systems.

Until rules are adopted, the secretary may award financil assistance as follows:
•	grants of 25 percent of eligible costs for combined sewer separation facilities and combined sewer overflow abatement project costs or dry weather sewage flows (projects that proceeded since 1984 with dry weather abatement shall be eligible for an increase to 35 percent grant); 
•	wastewater treatment facilities with design capacity of 250,000 or more gallons per day (gpd) will be eligible for a grant of up to 50 percent of the cost of that portion of the facility that takes setpage or septage and sludge, if the facility’s capacity is equivalent to 4,000 septage/sludge gpd for each 1,000,000 gpd design capacity.

The governor signed the bill on May 12.

Conservation Easements (H.580, Act 84)

Act 84 establishes that a tax lien does not affect conservation rights and interests if it is attached after the conservations rights and interests are recorded in the municipal land records. It also exempts conservation and preservation rights and interests from the requirement to be re-recorded in the land records every 40 years. Act 84 was signed by the governor on May 4 and takes effect on July 1.

Toxins in Drinking Water (H.595, Act 154)

H.595 began life as a bill to regulate the use of surface waters as potable water supplies, and it still does that. But it does so much more. That is because once perfluorooctanoic acid (PFOA) – a contaminant that was never regulated by federal or state law – was discovered in water supplies in the southwestern part of the state, it was late in the session and the legislature needed to find a related bill that could serve as a vehicle for legislation addressing that and similar issues. 

More information about PFOAs is on the Department of Environmental Conservation’s website. The Town of Bennington and the Village of North Bennington have proposed to extend municipal water supply to certain areas where wells are contaminated by PFOA.

The secretary of the Agency of Natural Resources (ANR) is directed to adopt rules by July 1, 2017, that address the residential use of surface water as a potable water supply. A surface water may be approved as the source of a potable water supply if the building using it is one single family residence occupied by the owner of record, or the home is not used as a home occupation that employs people who are not family members or that is visited by the public for sufficient lengths of time to presume need for the use of the water supply. A professional engineer needs to design the potable water supply using surface water and the design must include a treatment system for the surface water. The owner of the water supply will need to comply with other requirements for potable water supplies using surface water.

The Technical Advisory Committee on Wastewater Systems and Potable Water Supplies is to recommend whether and how to test for contamination in groundwater sources used as potable water supplies. The ANR secretary must then submit those recommendations to the legislature by January 15, 2017.

H.595 amends the statute that establishes the Environmental Contingency Fund by deleting language that allows for its use to investigate and clean up where responsible parties have paid into the fund. It authorize the ANR secretary to use the fund to pay the costs of oversight or assessment of a natural resource that is damaged by the release of a hazardous material or to pay for oversight or restoring a natural resource so damaged. The Environmental Contingency Fund has a $100,000 limit for a response to an individual situation, but the appropriations bill, H.875, authorizes the ANR secretary to exceed that limit.

When there is an actual or threatened release of a hazardous material for which a person (i.e., an individual, corporation, or municipality) may be liable, H.595 also establishes authority for the secretary to require information regarding:
•	the type, nature, and quantity of any commercial chemical product or hazardous material used, treated, stored, or disposed of or transported to a facility;
•	the nature of a release or threatened release of a hazardous material from a facility;
•	financial information related to a person’s ability to pay for or perform clean-up, or information surrounding the corporate structure if a potentially liable person has notified the secretary that he or she can’t pay or refuses to perform or fails to respond to the deadline (15 days of a request or on a date specified by the secretary).

A person who has received an information request must grant access to the facility to inspect and copy all documents or records relating to the request or copy and furnish all information requested at his or her expense, or explain in writing that the information has already been provided. Trade secrets, which are defined in the statute, are exempted from the requirement. If the person fails to provide the requested information, he or she may be compelled to do so by the superior court.

A new section of statute authorizes the secretary to assess damages against any individual, corporation, municipality or other entity found to be liable for a release of hazardous material for injury to, destruction of, or loss of a natural resource from the release. Damages shall include the cost of restoring, rehabilitating, replacing, or acquiring the equivalent of the injured, damaged, or destroyed natural resources or the services the natural resources provided as well as any reasonable costs of a damage assessment. The secretary may also seek compensation for the interim injury to or loss of a natural resource pending the recovery of services to the baseline condition of the natural resource. The secretary is directed to adopt rules to implement the section including how natural resources damages will be assessed and valued.

Damages will not be recovered when (1) the person liable for the release demonstrates that the nature and degree of the destruction or injury or loss was identified in an application for or renewal of a permit, certification, license, or other required authorization; (2) the secretary authorized the destruction, injury or loss to the natural resource; and (3) the person was operating within the terms of that permit, certification, license, or other authorization. Actions to recover natural resources damages must begin within six years of the date of the discovery of the loss and its connection with the release of hazardous material in question. Likewise, H.595 stipulates that there may be no action for recovery of damages that occurred before the adoption of these rules. Funds recovered for damages are to be deposited in the Environmental Contingency Fund. These are key provisions because municipalities as well as other entities operate many kinds of infrastructure in compliance with permit provisions that regulators may in hindsight consider insufficiently protective of the environment but that were state-of-the-art at the time of their writing.

By July 1, 2016, the ANR secretary is to convene a working group of interested parties and parties with expertise in natural resource damage assessment and valuation to consult on the natural resource damages rule adoption. A copy of the draft rule must be submitted to the legislature by February 1, 2017. Rule adoption is to commence by July 1, 2017, and occur by March 1, 2018.

A separate work group is to recommend how to improve the ability of the state to prevent exposure to toxic chemicals and hazardous materials or wastes, identify and regulate the use of toxic chemicals or hazardous materials that are currently unregulated in the state, and inform communities and citizens of potential exposure to toxic chemicals, including the contamination of groundwater, public drinking water systems, and private potable water supplies. That group’s report is due to the legislature by January 15, 2017.

The secretary of Administration is to amend the Standard State Provisions for Contracts and Grants to require an applicant for a state-funded grant to certify that the applicant is in good standing with the agencies of Natural Resources and Agriculture, Food and Markets with respect to water quality standards, laws, and regulations. By January 15, 2021, the secretary of Administration is to submit a report to the legislature regarding methods to require all economic development assistance applications to include a certification that the applicant is not in violation of programs enforced by ANR and include information about any enforcement actions taken by the state.

The bill takes effect on passage (signature by the governor), except that the section on state grants takes effect July 1, 2016, and the section on permitting surface water sources takes effect July 1, 2017.

Misc. Revisions to the Municipal Plan Adoption (H.367, Act 90)

Act 90 extents the expiration of the current municipal plan and re-adoption requirement from five years to eight years, which better corresponds to regional plans. The eight-year plan expiration date takes effect retroactively and applies to all plans adopted or readopted on or after July 1, 2015. (In light of this change, a best practice to help the public would be to put the expiration date of your municipal plan on the cover or first page of the plan). The requirements for comprehensive plan updates in advance of re-adoption include community outreach, considering consistency with state planning goals, addressing required plan elements, evaluating the plan for internal consistency, and the compatibility with approved municipal and regional plans.

Municipal plan amendments do not extend the plan expiration date of a plan.

As part of the existing regional planning commission municipal consultation and confirmation process (twice every eight years), a municipality will now also be required to document that it has reviewed its plan and is actively engaged in a process to implement it. Act 90 is a very important piece of legislation that will not only help municipalities plan, but also implement a municipal plan – which was hard for most municipalities to achieve under the five-year re-adoption structure.

DEC Permitting (S.123)

The purpose of the act is to establish standard procedures for public notice, public meetings, and decisions relating to application for permits issued by the Development of Environmental Conservation. It covers all DEC permits except unsafe dam orders, potable water supply and wastewater permits, hazardous waste certifications and professional licenses issued by DEC. 

It requires participation in the permitting process in order to appeal to the Environmental Divisions, with exceptions. Comments must be specific enough to allow a meaningful response from ANR and a person may only appeal issues related to the comments submitted, either written or oral to ANR. Notice at the outset of the process is also required:
· Notice through revamped environmental notice bulleting (email, website)
· Notice to adjoining owners, interested persons, municipalities
· Notice of application
· Issuance of draft decision
· Public comment period, default 30-days
· Public meeting, default 140days to request meeting; 14 days’ notice of meeting; requirement for applicant and DEC to respond to questions at meeting
· Final decision with response to comments

The Secretary maintains the administrative record and makes it publicly available. He or she also has the discretion to provide more process and require pre-application process for complex projects.

Creates five categories or types of procedures for different types of permits ANR administers:
Type 1 – federal general and individual permits under the CWA and CAA
Type 2 – most individual permits under state programs administered by DEC
Type 3 – general permits for state programs administered by DEC
Type 4 – notices of intent under general permits
Type 5 – emergency permits

With regard to appeals of Act 250 jurisdictional determinations, appeals go directly to the Environmental Divisions rather than requiring the appellant first to seek reconsideration y the Natural Resources Board.  Jurisdictional opinions concern whether a project needs an Act 250 permit.

Hunting, Fishing, Trapping (H.570, Act 145)

Critical Habitat. The Secretary of Natural Resources may create a critical habitat designation for threatened or endangered species in any part of the State. The Secretary must consider current and historical use the habitat, the importance of the habitat on the survival and recovery of the species, the space needed for population growth, nutritional or physiological needs of species, habitat threats, breeding, reproduction, rearing of offspring, etc.

Must consult with any municipality where a proposed designation is located at least 60-days prior to commencement of rulemaking. If a critical habitat designation is proposed in a growth center, new town center, or neighborhood development area designated under 24 V.S.A. 76A, the Secretary of Commerce and Community Development and any municipality in which a designation is proposed must be notified. 

The Secretary cannot designate critical habitat in a designated downtown or village center, designated under 24 V.S.A. chapter 76A.

Solid Waste Management (H.608, Act 95)

“Green Up Day” exemption: Mandated recyclables collected as part of a litter collection event operated or administered by a municipality are exempt from the requirements of separating and recycling recyclables.  

Water Quality on Small Farms (H.829, Act 105)

This act amends the standards the Agency of Agriculture, Food and Markets (AAFM) is required to address in revising the Required Agricultural Practices (RAPs) by rule. The act authorizes AAFM to approve the storage of manure, nutrients, or fertilizer in a floodway that would otherwise be prohibited under the RAPs, if the site is the best available site on the farm for protecting groundwater or surface water quality. The act authorizes AAFM to allow the siting of a waste storage facility within 200 feet of a well or water when the site is the best available site on the farm for the purposes of protecting groundwater or surface water quality and the facility is designed by a licensed engineer. The act also repeals the requirement that the RAPs prohibit construction of farm structures for manure, fertilizers, or pesticides within a FEMA floodway. In addition, the act extends from July 1, 2016 to September 15, 2016 the date by which AAFM shall amend the RAPs by rule.
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