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LocAL GOVERNMENT Day 2014

Light snow showers greeted Vermont
municipal officials as they arrived at the
Capitol Plaza Hotel for Local Government
Day on February 19*. Montpelier Mayor
John Hollar welcomed the attendees and
introduced Sen. Tim Ashe, Chair of the
Senate Finance Committee, and Rep. Da-

vid Sharpe, Ranking Member of the House
(continued on page 8)

(Above) Rep. David Sharpe (in both photos) addresses local officials at the commencement of
Local Government Day 2014.

VLCT’s CurorA Rises AGAIN!

We had hoped to preserve VLCT’s wall graphic from the old office space, but in cut-
ting it off of the sheetrock, it broke into two disparate pieces. Fortunately, CNH Consult-
ing, our primary construction team, had among its workers Ronald Ploof who, over
the course of four labor-intensive days, meticulously re-assembled the
graphic. He even had to re-create some of the letters. The
result, we are happy to say, is every bit as
good as the original. Come on in and
see for yourself!

WHAT IS IN THOSE
TRAINS SINGING
OVER YOUR Rai1is?

“Halfway home well be there by morning
Through the Mississippi darkness rolling

down to the sea

And all the towns and people seem to fade

into a bad dream

And the steel rails still aint heard the news...”

— The City of New Orleans

Railroads are nearly everywhere in
Vermont. Their tracks pass through many
of our downtown and residential areas. Some
towns grew out of 19% century settlements
near railway stations, eventually connecting
our rural state to the rest of the world. But

(continued on page 15)
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The VLCT News is published eleven times
per year (the August and September issues are
combined) by the Vermont League of Cities
and Towns, a non-profit, nonpartisan organiza-
tion founded in 1967 to serve the needs and in-
terests of Vermont municipalities. The VLCT
News is distributed to all VLCT member towns.
Additional subscriptions are available for $25
to VLCT members ($60, non-members), plus
sales tax if applicable. Please contact VLCT for

subscription and advertising information.

EPA AwARDS ESSEX JUNCTION
WATER QUALITY SUPERINTENDENT

James Jutras, who oversees operations at the Essex Junction Wastewater Treatment Plant,
was recently honored by the Environmental Protection Agency (EPA) with a Regional Waste-
water Treatment Plant Operator Excellence Award for 2013. Jutras was selected because of
his exemplary performance over a long career operating and maintaining the facility in Es-
sex Junction, which processes wastewater for Essex, Essex Junction, and Williston homes and
businesses. The Vermont Department of Environmental Conservation was instrumental in
nominating Jutras for the award.

“The professionals operating these
wastewater treatment plants, as well as
the municipalities and the state envi-
ronmental agencies that support them,
are essential to keeping our environ-
ment healthy by protecting water quali-
ty, Curt Spalding, Regional Administra-
tor of EPA’s New England Office, said
in a press release. “EPA is proud to ac-
knowledge Mr. Jutras’ outstanding con-
tributions to help protect public health
and water quality for so many years and
to give him the credit he deserves.”

The EPA Regional Wastewater
Awards Program recognizes personnel
in the wastewater field who have provided invaluable public service managing and operating
wastewater treatment facilities throughout New England, according to the press release.

Reprinted with permission from The Essex Reporter, Feb. 27, 2014.

VIVILIIBH

[VERMONT MUNICIPAL BOND BANK]

Meeting the Capital Needs
of Vermont’s Municipalities
Since 1970

The VMBB provides bond financing to
Vermont Municipalities at low interest

rates with a very low cost of issue.

Check out our website at vmbb.org. You

can review and print loan schedules of

Colchester Town
Playground

projects that have been financed through
VMBB and SRF programs. Or you can

request an application for a new project.

For more information contact:

Vermont Municipal Bond Bank
Champlain Mill
20 Winooski Falls Way, Suite 305
Winooski, VT 05404

(802) 654-7377 (phone)
(802) 654-7379 (fax)
Bond-bank@vtbondagency.org
www.vmbb.org
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Who is digging
in your town?

Dig Safe members know.

Demonstrate your commitment to the safety of your community by protecting your underground
utilities from excavation accidents. Dig Safe is a streamlined communication process that notifies you
of projects that could potentially damage sewer, water, drainage, fire alarm and traffic control facilities.

DlgSafe

MA.ME-NH-RI.VT

« Municipalities with under 100 miles « Dig Safe meets or exceeds all of

of underground facilities (or street Common Ground Alliance’s Best
miles) pay only $1.00 per notification. Practice recommendations for
Contact Dig Safe for an estimate. the nation’s one-call centers.

« No expensive equipment needed - - Dig Safe’s extensive advertising
only an email address is required campaign raises awareness to call
to receive Dig Safe tickets. 811 before digging.

« Reduce notices with Dig Safe’s - Dig Safe’s detailed education program
digital mapping system. includes on-site safety seminars for

excavators to learn damage prevention
strategies and the requirements
« Electronic and voice-recorded data of the “Dig Safe” law.

stored for your legal protection.

« 24/7 notification process.

" 331 oryisit digsafe.com

lore about membersh ip.

ﬂ- __ £%




ASK THE LEAGUE

Z.As AND BUILDING EFFICIENCY STANDARDS;
FAILURE TO ELECT; WRITE-IN CANDIDATE

What do zoning administrators need
to know about Act 89 and building effi-
ciency standards?

In 2013 the state legislature passed Act
89, which addresses existing energy efficien-
cy programs, including thermal efficiency of
existing housing and commercial building
stock. Act 89, in part, ties enforcement of
the Building Efficiency Standards that were
adopted in 2011 to municipal certificates
of occupancy in those towns where they
are required. As of July 1, 2013, any town
that has already adopted bylaws that re-
quire a certificate of occupancy for residen-
tial or commercial construction under 24
V.S.A. Chapter 117 must obtain a certificate
of compliance with the Residential Building
Energy Standards (RBES) from the appli-
cant prior to issuing certificates of occupan-
cy. However, even in towns that do not issue
certificates of occupancy, zoning administra-
tors still must provide building energy stan-
dards material to applicants. Regardless of
whether a town has amended its bylaws to

be consistent with this state law, it must issue
permits in accordance with it. If a town fails
to do so, it faces possible legal action, either
as an appeal to the Environmental Court or
as a lawsuit instituted by the Vermont Attor-
ney General.

When an applicant seeks a permit for a
structure, the zoning administrator must
provide the applicant with a copy of the ap-
plicable building energy standards of either
a residential or commercial building, regard-
less of whether or not a town issues a certif-
icate of occupancy. The administrative offi-
cer may provide a copy of the Department
of Public Services’ (DPS’s) Vermont Residen-
tial Building Energy Code Book instead of
the entire RBES. An electronic copy can be
downloaded from the DPS website, http://
publicservice.vermont.gov/topics/energy_ef-
ficiency/rbes#2011. The administrative offi-
cer need not provide a copy of the standards
if the structure is a sign or fence or the appli-
cation certifies that the structure will not be
heated or cooled.

After a project is completed and the

address is on our News email list.

VLCT News ONLINE

We encourage all subscribers, especially single-use readers, to consider switching from
paper copies to online viewing of the VLCT News. The benefits are many: a smaller carbon
footprint, lower printing and postage costs, less paper used, full-color rendering of color
photographs, and immediate access to web links.

If you are ready to switch to accessing the VLCT News completely online, please email
us so we can remove you from our postal mailing list and make sure that your correct email

To view the current VLCT News or the archives, please go to www.vlct.org/newsletter.

applicant applies for a certificate of occu-
pancy, the zoning administrator must con-
firm that an RBES certification of compli-
ance has been recorded in the town land re-
cords. The zoning administrator must en-
sure the certification is recorded and indexed
in the town records prior to issuing a certif-
icate of occupancy. Provision of a certificate
of compliance with the RBES is a condition
precedent to issuance of all certificate of oc-
cupancies. Although a zoning administra-
tor is not obligated to review the code certi-
fication for accuracy; if it is obviously incom-
plete or incorrect — such as not having a sig-
nature — it should be deemed noncompliant
and a certificate of occupancy should not be
approved. If certification is not issued by a
licensed professional engineer, a licensed ar-
chitect, or an accredited home energy rating
organization, it must be issued by the build-
er. 30 V.S.A. Chapter 2.

Certain projects are exempt from comply-
ing with these requirements, the complete list

of which can be found in 30 V.S.A. § 51(h):

1. buildings or additions whose peak en-
ergy use design rate for all purposes is
less than 3.4 BT'Us per hour, per square
foot, or less than one watt per square
foot of floor area;

2. homes subject to Title IV of the Na-
tional Manufactured Housing Con-
struction and Safety Standards Act of
1974 (42 U.S.C. §§ 5401-5426);

3. buildings or additions that are neither
heated nor cooled; and

(continued on next page)
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ASK THE LEAGUE

(continued from previous page)

4. residential construction by an owner, if
all of the following apply:

A)  The owner of the residential con-
struction is the builder, as defined
under 30 V.S.A. Chapter 2.

B)  The residential construction is
used as a dwelling by the owner.

C)  The owner in fact directs the de-
tails of construction with regard
to the installation of materials
not in compliance with RBES.

D)  The owner discloses in writing
to a prospective buyer, before en-
tering into a binding purchase
and sales agreement, with respect
to the nature and extent of any
noncompliance with RBES. Any
statement or certificate given to
a prospective buyer shall item-
ize how the home does not com-
ply with RBES, and shall itemize
which measures do not meet the
RBES standards in effect at the
time construction commenced.
Any certificate given under this
subsection shall be recorded in
the land records where the prop-
erty is located, and sent to the
Department of Public Service,
within 30 days following sale of
the property by the owner.

If energy code compliance is not required
for a project, such as one of those listed above
in 30 V.S.A. § 51(h), it is best to ask appli-
cants to provide a written statement that the
code does not apply to their project and why.
Amending permit applications and certificates

costeffective

solutions to your most pressing
concerns...including:

= water resources

= wastewater

= stormwater

= Brownfields redevelopment
= transportation

= geotechnical and structural
= landscape architecture

= DPW facilities

= renewable energy

= energy conservation

WestonSampson.

environmental/infrastructure consultants

contact:

Ken Bisceglio, PE, CHMM
98 South Main Street, Waterbury, VT 05676

802-244-5051 - biscegliok@wseinc.com

www.westonandsampson.com

of occupancy to include reference to the ener-
gy codes is a good way to remind everyone of
the requirements of Act 89 and to document
that the town has fulfilled its obligations.

The Energy Code Assistance Center, op-
erated by Efficiency Vermont, is the cen-
tral clearinghouse for information about
the code. It provides printed materials and
workshops and maintains a toll-free tele-
phone number (855-877-0673). Munici-
pal officials can call the ECAC at any time.
Efficiency Vermont has also issued a “Mu-
nicipal Guide for Vermont Energy Codes and
Above-Code Programs,” which explains how
municipalities can raise awareness of the

code. The guide can be downloaded at

www.efficiencyvermont.com/For-My-Business/
Solutions-For/Municipal-State-Government/
Overview.
H. Gwynn Zakov, Staff Attorney I
VLCT Municipal Assistance Center

What happens when a town fails to elect

someone to an open seat in a town office?

The temptation is to say that this would
create a vacancy which the selectboard would
have to fill by appointment until an election
is held. The law of vacancies, however, does
not take into account a town’s failure to elect

(continued on page 9)

800-649-7915.

ON-sITE WORKSHOPS

Ler THE VLCT MAC StArr TRAVEL TO Youl!

Since 2005, VLCT Municipal Assistance Center staff have been conducting
customized on-site workshops in municipal offices across the state.

Each workshop costs $825, though VLCT PACIF members are eligible for a
reduced rate of $415 for many of the topics listed below (except for land use).
PACIF members may also be eligible for a PACIF scholarship, which can cov-
er the cost of the training, Please call PACIF Loss Control at 800-649-7915, or
visit www.vlct.org/rms/pacif/ pacif-scholarships/ for more information on the
program. In addition, MAC can develop custom workshops upon request.
To discuss or schedule a workshop, please contact Abigail Friedman or call

Selectboard

Hearings

Executive Session

®  Inter-local Agreements

ON-sITE WoRKkSHOP PROGRAM OFFERINGS:

®  Improving the Relationship Between Independent Officers and the

®  Roles and Responsibilities of Town Officers
m  Conducting Effective Selectboard Meetings
®  Conducting Effective Tax Appeal Grievances and

® A Field Guide to the Open Meeting Law and

®  How to Write a Good Hearing Decision

®  The Role of the Manager and the Role of the Selectboard

®  An Orientation to Local Government for New Selectboard Members
m  How to Respond to a Public Records Request

®m  Developing and Managing the Town Budget

®  Financial Management, Internal Controls, Fraud Risk Assessment

®  Municipal Charter Adoption and Amendment

®  Many specific topics for local land use boards

Pick FROM
THESE TOPICS

OR DEVELOP
YOUR OWN!
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TAaxPAYER’S RIGHT TO DUE PROCESS; DEEMED APPROVAL;
PROPERTIES’ DEVELOPMENT POTENTIAL ASSESSMENT

Vermont Supreme Court Rules that Town
Violated Taxpayer’s Right to Due Process

The Supreme Court ruled in February
that the Town of Milton violated the due
process rights of a taxpayer by conducting a
tax sale of his property after a registered no-
tice of the tax sale was returned to the Town
as undeliverable and the Town took no fur-
ther steps to provide notice. Hogaboom v.
Jenkins v. Town of Milton, 2014 VT 11.

The facts of the case are as follows: Trev-
or Jenkins of Milton, Vermont, failed to pay
his property taxes for two years. The town
mailed him three separate delinquent tax no-
tices over the course of 18 months. Final-
ly, in March of 2010, the Town sent Jen-
kins a “ax Sale Notice, which stated that Mil-
ton’s delinquent tax collector had submitted

(continued on next page

Engineers dedicated to innovative
water resource solutions for
municipalities.

5 Water

%" Wastewater

% Stormwater

6 Market Place, Suite 2,
Essex Jct., VT 05452
802.879.7733
www.AEengineers.com

Jenkins’ account for tax sale. The docu-
ment listed the amount due on Jenkins® ac-
count, including a calculation of interest due
through April 6, 2010. The document did
not state that April 6 was the date of the tax
sale of the property, nor did it state the time
or location of the tax sale.

All of the above notices were sent by first-
class mail and, although Jenkins denied hav-
ing received them, they were not returned to
the town. On March 8, 2010, the Town’s at-
torney sent a Notice of Tax Sale to Jenkins
by registered mail, return receipt request-
ed. The notice stated that tax sale of Jenkins’
property would occur on April 6, 2010, and
gave a time and location for the sale. After

two attempts failed to deliver this registered
letter to Jenkins, the post office returned it
to the Town’s attorney as unclaimed.

In addition to the registered letter, the
Town also placed a notice of tax sale in the
Milton land records, at the Town Office,
and in the Miltron Independent newspaper.
Jenkins denied seeing any of these notices.

The tax sale was held as planned on April
6, and Plaintiffs Loren and Kathryn Hog-
aboom purchased the property. The next
day, the Town’s attorney sent Jenkins a let-
ter by first-class mail stating that the tax sale
had taken place, that the property had been

(continued on next page)

NEED A WRITTEN LEGAL OPINION?
LoOKING FOR EXPERTISE DRAFTING A NEW ORDINANCE?
NEED HELP UPDATING THAT PERSONNEL POLICY?

at 1-800-649-7915.

VERMONT LEAGUE
o CITIES@TOWNS

VLCT’s attorneys can provide your municipality with legal assistance at
highly competitive rates. Please call Abby Friedman for more information

SAMPLE PROJECTS:

» Water & Sewer Ordinances

= Zoning Bylaws

= Municipal Charter Amendments

= Highway Ordinances
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LEcAL AND REG.

(continued from previous page)

purchased, and that Jenkins had one year to
redeem the property. This letter was not re-
turned to the Town or its attorney.

Opver a year later, when the redemption
period had expired without any action from
Jenkins, the Town issued a deed to the Ho-
gabooms and the Hogabooms attempted to
evict Jenkins from the property. Jenkins de-
nied having received notice of the tax sale,
and brought a complaint against the Town
for violating his constitutional right to due
process.

The Town’s defense in the case was that
it followed the notice process outlined in 32
V.S.A. § 5252. That statute requires that,
prior to a tax sale, a town must file notice
of the sale in the Clerk’s office, advertise the
sale in a local newspaper, send a registered
letter to the taxpayer, provide notice to any
mortgagees and lien holders, and post no-
tice of the sale in a public place. The Town
also argued that Jenkins should have known
that a tax sale was likely after receiving
multiple letters about his delinquent tax-
es. Lastly, the Town argued that any lack of
notice was cured when Jenkins was given
an opportunity to redeem his property af-
ter the sale.

The Court, however, was not swayed by
any of the Town’s arguments. Most notably,
it found that the Town’s compliance with
the notice process defined in statute was not
sufficient to give Jenkins his right to due
process before his property was sold.

The due process clause of the U.S. Con-
stitution requires that states and munici-
palities provide notice and an opportunity
for a hearing before depriving an individu-
al of life, liberty, or property. In the context
of a tax sale, due process would seem to re-
quire notification to a property owner about
the potential sale of his property, followed
by an opportunity for that person to pre-
vent all or part of the sale. Until recently, it
was assumed that due process was afforded
when a town followed the steps articulated
in 32 V.S.A. §§ 5252 and 5260 (send and
post notice before the sale, and provide an
opportunity for redemption after the sale).
However, it is clear after the Hogaboom case
that towns must sometimes take additional
steps to provide notice before sale. “[O]nce
notice of a tax sale is returned unclaimed, a
town must take additional reasonable steps
to apprise the taxpayer of the impending

tax sale before the sale occurs.” Hogaboom
at 927.1

So what should a town do when a notice
of tax sale is returned as undeliverable? Take
at least one of the “additional reasonable
steps” articulated in the Hogaboom case:

® re-send the notice of tax sale by regu-
lar mail;

® post the notice on the taxpayer’s front
door (when safe to do so);

® address otherwise undeliverable mail
to “occupant”; or

® have the sheriff serve the notice.

Remember: an individual taxpayer’s right
to due process does not require that he or

she actually receive notice of a tax sale. If

that were the case, the tax payer could pre-
vent a tax sale by merely refusing to accept
registered mail. What it does require is an

effort to provide notice that is “reasonably
calculated, under all circumstances, to ap-
prise interested parties of the pendency of
[an] action and afford them an opportuni-
ty to present their objections.” Mullane v.

Cent. Hanover Bank & Trust Co., 339 U.S.

306, 314 (1950).
(continued on page 13)

"Notably, the League offered this same advice
in a 2006 newsletter article, in the wake of a

similar case before the U.S. Supreme Court
(Jones v. Flowers, 547 U.S. 220 (2006)).
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LocAL GOVERNMENT DAy
(continued from page 1)

Ways and Means Committee. The legislators
gave candid views on issues that their com-
mittees have been debating during the ses-
sion, including education funding, proper-
ty tax exemptions, current use program, and
net metering of renewable energy facilities.
Sen. Ashe pledged that the legislature would
provide an explanation of education fund-
ing that could be distributed to and under-
stood by voters in time for Town Meeting on
March 4. There followed three concurrent
policy briefing roundtables: property tax in-
creases, hosted by VLCT Executive Director
Steve Jeffrey; lakeshores and the Lake Cham-
plain total maximum daily load (TMDL),
hosted by Department of Environmental
Commissioner David Mears; and pet breed-
er licensing, co-hosted by VLCT Senior Staff
Attorney Garrett Baxter and Agency of Agri-
culture DVM Kristen Haas.

Later in the morning, local officials at-
tended a joint Senate and House Transporta-
tion Committee hearing in the State House.
Road commissioners, town managers, se-
lectboard members, and other municipal of-
ficials offered their expertise about a vari-
ety of transportation related issues. They

noted difficulties in adopting the 2013 Nat-
ural Resources and Transportation agen-
cies’ Road and Bridge Standards, discussed
the distribution and potential shortage of
road salt, and endorsed making the Agen-
cy of Transportation district technician po-
sitions permanent. (District Techs service
and respond not only to VTrans Operations
and Maintenance activities but also to ev-
er-increasing requests for assistance from the
more than 30 towns within the boundaries
of each Transportation District.)

Local officials also packed the House
Ways and Means Committee room to talk
about property tax exemptions, state financial
assistance to help towns defend property tax
appeal cases, and education funding. Mean-
while, across the street, Secretary of State Jim
Condos and staff welcomed other local offi-
cials to their new offices while answering ma-
ny and varied questions.

An overflow crowd of nearly 200 attend-
ees filled the Capitol Plaza for lunch to meet
with their legislators and colleagues from
around the state. Following the traditional
maple mousse dessert, they listened attentive-
ly to postprandial speakers Governor Peter
Shumlin and U.S. Senator Bernie Sanders.

The Governor expressed his support for
continuing the district techs positions and
again lauded Vermont municipalities for

their work in recovering from Tropical Storm
Irene in 2012 and other weather related di-
sasters in 2013. Senator Sanders, a member
of the Public Works and Environment Com-
mittee, has worked diligently to insure that
funds are available to maintain Vermont’s
transportation infrastructure, a strategy that
he emphasized will put people to work in
these uncertain times.

Both Senator Sanders and Governor
Shumlin reminded attendees that they began
their work as public servants in Vermont lo-
cal government — as Burlington mayor and
Putney selectperson, respectively.

In the afternoon, the Senate Government
Operations Committee heard from local of-
ficials, primarily on a proposal to eliminate
delinquent tax penalties. The House Govern-
ment Operations Committee discussed elec-
tions legislation (S.86) and a number of pro-
posals affecting local law enforcement, in-
cluding the certification of police officers.

It was indeed a full and productive day
for local officials under the golden dome,
proving to many legislators that municipal
officials are deeply involved in local govern-

mental affairs.
Karen Horn, Director

Public Policy and Advocacy
David Gunn, Editor
VLCT News
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ASK THE LEAGUE
(continued from page 5)

someone as a basis for creating a vacancy. A
vacancy in a town office can only be created
when a town officer:

. resigns his or her office;

. has been “removed” from the office;
. dies;

. becomes insane; or

. “removes from town.”

Since there is no mention of a vacancy
created by a failure to elect, we must look to
either 17 V.S.A. § 2646 or § 2682(d), de-
pending on the method by which a town
elects its officers.

If a town elects its officers from the floor,
17 V.S.A. § 2646 will control. That stat-
ute provides that “(a)t the annual meeting,
a town shall choose from among its legally
qualified voters the following town officers,
who shall serve until the next annual meet-
ing and until successors are chosen, unless
otherwise provided by law. ...” When vot-
ers don’t elect someone at a traditional town
meeting, they have failed to choose a succes-
sor. Since the previous office holder serves
until a new one is chosen, the incumbent
will remain in office “until successors are
chosen.” This choice of successor occurs ei-
ther at a special town meeting called by the
selectboard or upon receipt of a valid vot-
er-backed petition, but in any event no later
than the next annual town meeting.

It should be noted that the holdover in-
cumbent can always resign his or her office,
in which case the law governing vacancies
would come into play.

The Power of Partnerings-

Kay M Kuzmik
Office Manager

Ronald “Chip” Sanville
Account Executive

Jonathan Smith
Account Representative

100 State Street, Suite 346  kay.kuzmik@gwrs.com
Montpelier, Vermont 05602  ronald.sanville@gwrs.com
(802) 229-2391 jonathan.smith@gwrs.com
(800) 457-1028 x 2 Securities offered through

(802)229-2637 Fax GWFS Equities, Inc.
WWW.gWIS.Com A Great-West Company

If a town elects its officers by Australian
ballot, 17 V.S.A. § 2682(d) will usually con-
trol. This law provides that a selectboard
may appoint a town voter to fill the office
until the next annual meeting so long as two
conditions are met: (1) no person filed a pe-
tition to become a candidate for the office;
and (2) no person was “otherwise” elected
to the office.! Unlike appointments made to
fill a vacancy, where service continues until
an election is had (24 V.S.A. § 963), an in-
dividual appointed under this law will serve
until the next annual meeting. 17 V.S.A. §
2682(d). If someone is elected by Austra-
lian ballot but refuses to serve (see 17 V.S.A.
§ 2654), the provisions of 17 V.S.A. § 2646
described above will control.

Garrett Baxter, Senior Staff Attorney
VLCT Municipal Assistance Center

Our town elects its officers by Austra-
lian ballot. The lone candidate on the bal-
lot received 27 votes, but a write-in candi-
date received 29 votes (less than 1% of reg-
istered voters of the town). Who won?

Oddly enough, the lone ballot candi-
date. Although the basic principle of any lo-
cal election is that the candidate receiving
the greatest number of votes wins, such is

not the case with respect to write-in candi-
dates. In order for a write-in candidate to
prevail, that person must not only receive
more votes than any other candidate, but he
or she must also surpass a threshold that is
imposed by statute. “(I)n order to be elect-
ed, a write-in candidate must receive 30
votes or the votes of one percent of the reg-
istered voters in the municipality, whichev-
erisless.” 17 V.S.A. § 2682(c). Because the
write-in candidate in our example received
only 29 votes, which is less than 1% of the
registered voters in the town, he or she did
not meet the requirements to prevail over a
ballot candidate. Consequently, the ballot
candidate won the election despite his or her
poor showing.

Garrett Baxter, Senior Staff Attorney

VLCT Municipal Assistance Center

"'When voting by Australian ballot, a per-
son may still be elected despite not filing a
petition to appear on the ballot as a write-
in candidate. To prevail, a write-in candidate
must receive both the greatest number of
voters and 30 votes or the votes of one per-
cent of the town whichever is less. 17 V.S.A.
§ 2682(c).

& DELTA DENTAL

Make oral health
a priority.

Dental insurance programs prompt
health conscious lifestyle behaviors and,
by design, emphasize diagnostic and
preventive services. Seeking care early
is encouraged, which often helps minor
problems from escalating.

Through your membership in the

Vermont League of Cities and Towns, you
have access to Northeast Delta Dental’s
dental plans designed with you and your
employees in mind.

For more information, contact the VLCT
Member Relations staff, or Kelley Avery at
1-800-649-7915, or Northeast Delta Dental
at 1-800-329-2011.

www.nedelta.com
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RISK MANAGE

WHY Risk YOUR EMPLOYEES BEING DISTRACTED BY
MEDICAL AND/OR INSURANCE ISSUES AT WORK?

Health Advocate™ helps health insurance
subscribers receive the full benefits of their cov-

erage without spending a lot of time on the Are you rem ployees CcO nf u sed

phone. Last year, hundreds of Vermont’s munic-
ipal employees called the toll-free number and
got efficient help with understanding confus- a bo ut hea Ith care
ing bills, making appointments with clinical spe- -
ciaglists, learninggabout their benefits, and more. a n d h ea Ith I nsu ra n ce?
Health Advocate is not an insurer or a med-
ical provider, but its employees have experi- o
ence in these fields and are skilled at resolvin H arthAdv t '
issues that confound the rest of us. One call s When you Offer e oca e
to Health Advocate can save hours of struggling
with unfamiliar terminology or bureaucratic red
tape and regain valuable coverage or services that
could have been overlooked otherwise.
Employees of groups that bought their 2013
medical insurance through the Health Trust al-
ready have full access to Health Advocate for
2014. Other VLCT members can now buy
Health Advocate for their employees on an a
la carte basis at the Health Trust’s low group
rate. Health Advocate employees can, for exam-
ple, answer questions about Medicare; explain
test results, treatments, and prescriptions; get

For information on Health Advocate

pre-approval for coverage of needed medical ser- and VLCT’s special a la carte group rate for 2014,
vices; explain deductibles, out-of-pocket costs, n Kellev Averv. Benefits Program Administr r
TS, TR, 2] ESAs el sl il contact Kelley Avery, Benefits Program Administrator,
errors. There’s no limit to the number of issues at kavery@VICt-org or 800-649-7915, ext. 1965.

that each subscriber can call about, and not just
the subscriber. His or her spouse, children,
parents, and parents-in-law can all use this service. The Health Trust’s 4 la carte group rate is a pittance compared to the hours an employ-
ee can spend trying to be a self-advocate. For more information, visit www.vlct.org/rms/health-trust/health-advocate/. To enroll your group,
contact Kelley Avery at kavery@vlct.org or 800-649-7915.

TRAINING FOR DESIGNATED EMPLOYER REPRESENTATIVES (DERS)

Every workplace that employs even one commercial motor vehicle (CMV) operator — which includes municipalities with CMV drivers —
should assign a staff member to be the designated employer representative (DER). The DER will coordinate the workplace’s compliance with
the federal Department of Transportation laws concerning drug and alcohol testing of these drivers. For PACIF members, the DER is the
municipality’s primary liaison with Occupational Drug Testing, Inc. (ODT), the vendor that PACIF now uses to conduct these tests. A mu-
nicipality’s DER can be either an employee or an elected official.

On four mornings in April, PACIF will provide training specifically for DERs, whether they are completely new to the role or need a re-
fresher course (which is especially appropriate with our new vendor). Also, because some drug and alcohol testing is time-sensitive, we rec-
ommend that each municipality send a second person to be trained as a DER to cover for the primary DER on alternate shifts and vacations.
This important training provides the DER with information about drug and alcohol testing requirements and what to expect from ODT. Is-
sues such as hiring new drivers, driver selection, communications, the collection process, and testing requirements will be addressed.

(continued on page 12)

Workers' Compensation
P ‘ I F Property, Auto, Liability, POL/EPL H E ALT H T
Loss Control, Safety

10 * VLCT News e April 2014




ENT SERVICES

2014 RMS CALENDAR

Unemployment Insurance Trust Deadline for submitting 2013 Wage Reports. Tuesday, April 1. Please be sure to use the new Excel
file that is posted at www.vlct.org/rms/unemployment-insurance-trust/. If you have any questions, hindrances, or hesitations, contact Kelley

Avery ASAP at kavery@vlct.org or 1-800-649-7915.

DER Training. Various dates and locations listed below. See related item on page 10.

Tuesday, April 8 9:00-11:00 a.m. Malletts Bay Fire Station, Colchester
Thursday, April 10 10:00 a.m. to 12:00 noon ~ Westminster Fire Station, Westminster
Wednesday, April 16 9:00-11:00 a.m. Lyndon Public Safety Building, Lyndonville
Tuesday, April 22 10:00 a.m. to 12:00 noon  Rutland Free Library, Rutland

Certified Playground Safety Inspector Course and Exam. 7:30 a.m. Tuesday, April 8, through 11:15 a.m. Thursday, April 10,
Doubletree Hotel, South Burlington. Sponsored by Vermont Recreation and Parks Association in cooperation with National Recreation
and Park Association and Certified Playground Safety Instructors. Find information and registration form on the Safety and Health Pro-
motion page at www.wlct.org/pacif.

Deadline to Apply for PACIF Equipment Grant in Round 1 of 2014. April 30. All PACIF members can apply for 50/50 matching
funds toward certain safety-oriented equipment. This year’s guidelines and application are available through the Safety and Health Pro-
motion page at www.vlct.org/pacif. Completed Round 1 applications must be received by Jim Carrien at VLCT Risk Management Ser-
vices by Wednesday, April 30, 2014. Round 2 applications will be accepted until Friday, August 29.

Vermont Municipal Highway Association’s Equipment Show and Field Day. 7:30 a.m. to 3:00 p.m., Wednesday, May 14, Barre
Civic Center, Barre. The annual field day for municipal road crews, with exhibits all day, the snow plow rally in the morning, a sit-down
lunch, and the backhoe competition and awards in the afternoon. To register, call 802-223-2374 or email debbie@acgvt.org.

12th Annual Vermont Workplace Safety Conference and Governor’s Safety Awards. 9:00 a.m. to 3:30 p.m., Friday, May 16,
Doubletree Hotel and Conference Center, 1117 Williston Road, Burlington. The 2014 Governor’s Safety Awards will be presented at
9:00 a.m. (No-cost registration for only the awards portion of the day is available by emailing pcrawford@vtsbdc.org.) Conference top-
ics include Total Worker Health, Return-To-Work Business Success Stories, How to Write a Functional Job Description, OSHA Up-
dates, and Technology in Safety. Sponsored by the Vermont Safety & Health Council, the Vermont Small Business Development Cen-
ter, Airgas, and Workability PLC. Full conference fee, including lunch: $85. For an agenda and to register, visit www.vtsbdc.org/
small-business-training-workshops/12th-annual-vermont-workplace-safety-conference-and-governors-awards/.

2014 Vermont Safety & Health Retreat. Wednesday, August 20, Camp Ohana, Post Mills. Sponsored by Safety & Health Council
of Northern New England. When available, information will be posted at www.shenne.org/vt_conference.html. Or call 800-834-6472.

THOUSANDS of people DIE every year due to DISTRACTED driving

TEXTING Reading Td"(ll\Q DIALING Shaving

E&tiwg putting on makcup CHECKING E-MAIL
April is Driving Awareness Month

Refresh your awareness
anytime, any pace, any place
—except the driver’s seat —

with Defensive Driving from

VLCT

Property . . .

And PACIF Online University

(I:as“a"y | at vlct.org/rms/pacif/pacif-online-university/.
ntermunicipal

Email jcarrien@vlct.org for assistance.

n
Member Owned ¢ Since 1987

Medical, Dental, Vision, Wellness Administration, Education
U ST Life, Disability, COBRA U I T R U ST Claims Management
Long-Term Care, Cafeteria Plan Advocacy, Appeals
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PACIF JeoprarDy!

Answer

Points (on the Board)

Annual testing and
inspection of these can
greatly reduce losses caused
by fire.

10

Placing these items into
trash with other shop waste
creates a potential fire
hazard.

20

PACIF JEoPARDY! A & Q, PART 5: | ,, | s oo

sprinkler, and security

PROPERTY Loss CONTROL cysterms.

PACIF members receive

Property Loss Control is the topic of this final installment of the PACIF Jeopardy! game free inspections of
that we created for the 2013 Town Fair. In keeping with the real Jeopardy! game, this is an 40 compressors, boilers, and
A&Q instead of a Q&A: the board on this page shows the answers, and contestants must other pressure vessels from
supply the questions. When you have read the answers and think you know the questions, this partner.
turn to page 19 to see if you're correct. There you'll also find an additional explanation of Recovery from operational

each item. See if you can earn the full 150 points! 50 disruptions to member
(continued on page 19) facilities can be improved by

using this partner’s services.

TRAINING FOR DERSs
(continued from page 10)

Everyone who is already in or new to the DER role should plan to attend one of these free workshops. Pre-registration is encourage be-
cause space is limited at some locations. Training locations, dates and times are:

® Colchester: Malletts Bay Fire Station, Tuesday, April 8, 9:00 a.m. to 11:00 a.m.

® Westminster: Westminster Fire Station, Thursday, April 10, 10:00 a.m. to 12:00 noon
® Lyndonville: Lyndon Public Safety Building, Wednesday, April 16, 9:00 a.m. to 11:00 a.m.
® Rutland: Rutland Free Library, Tuesday, April 22, 10:00 a.m. to 12:00 noon

To register or obtain more information, contact Jim Carrien at jcarrien@vlct.org or 802-229-9111.

CALLING ALL UI TrusT ANNUAL WAGE REPORTS!

Kelley Avery is delighted to have received 2013 wage reports from most Unemployment Insurance (UI) Trust members. This is a cheerful
reminder to those of you who haven’t returned yours yet to get onto the bandwagon ASAD, because the official deadline was April 1. The Ex-
cel file to start with (because it has special functions that comply with our new in-house software) is posted at www.vlct.org/rms/unemploy-
ment-insurance-trust/. If you have any questions, email Kelley at kavery@vlct.org or call 800-649-7915.

ArprLYy NOW roR A PACIF EQUIPMENT GRANT

April 30* is the Round 1 deadline to apply for a 2014 PACIF Equipment Grant. The first round is when most of the year’s funds are
disbursed, so if you are interested in acquiring high-cost equipment that can significantly reduce the risk of injury to people or damage to or
loss of property, please visit www.vlct.org/rms/pacif/pacif-equipment-grants/ and learn how these grants work.
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LEGAL AND REG.
(continued from page 7)

The decision is archived at http://in-
fo.libraries.vermont.gov/supct/current/
0p2012-367.html

Sarah Jarvis, Staff Attorney 1T
VLCT Municipal Assistance Center

Environmental Court Offers Further
Guidance on Deemed Approval

In the recent case Brisson et al. v. Town
of Monkton. Docker No. 24-2-13 Viec, the
Environmental Court has provided fur-
ther clarification on the often litigated con-
cept of “deemed approval.” Title 24, Chap-
ter 117, provides that an appropriate mu-
nicipal panel (AMP) — such as a Develop-
ment Review Board (DRB) or Zoning Board
of Adjustment — that is reviewing a land de-
velopment application must issue a decision
within 45 days after the adjournment of the
hearing. When an AMP fails to issue a de-
cision within that time period, the applica-
tion is “deemed approved” on the 46™ day.
24 V.S.A. § 4464(b)(1). Deemed approval,
however, is an equitable remedy that must
be asserted in the Environmental Court.

In this case, the court held that only pub-

lic hearings, and not deliberative sessions ac-
companied by nonbinding representations
about the status of the evidence, can prevent
deemed approval in the absence of a time-

ly decision from an AMP. More simply put,
only deliberative sessions that take place after
the actual close of a public hearing will trig-
ger the deemed approval remedy.

This case began when applicants appealed
the Monkton zoning administrator’s denial
of a zoning permit for a gravel extraction op-
eration to the town’s DRB. The public hear-
ing was opened April 24, 2012, and con-
tinued six different times until it was final-
ly closed and a decision rendered on January
22, 2013. During this eight-month period,
the DRB took more evidence and testimo-
ny at its continued hearings; on at least two
occasions, it discussed the application in pri-
vate deliberative sessions. The DRB issued its
decision in writing one month after it closed
the hearing. The applicants appealed the de-
cision to the Environmental Court claiming
they were entitled to deemed approval be-
cause the DRB closed the evidentiary por-
tion of the hearing at the conclusion of its
fourth continued hearing and failed to issue
a decision within 45 days from that date.

The court found that so long as an AMP
continues a public hearing to a date certain
and actually holds that public hearing pur-
suant to three explicit factors, the deemed
approval clock does not start until the ad-
journment of that hearing, absent a show-
ing of intentional delay or inaction. In deter-
mining whether a “public hearing” has oc-
curred for purposes of deemed approval, the
three necessary factors are: (1) the hearing is
open to the public, (2) the applicant receives
notice of the hearing, and (3) the board of-
fers an opportunity for interested persons to
be heard on the issues before it. The court
in Brisson et al. looked to statute and Ver-
mont Supreme Court precedence in con-
cluding that the “deemed approved” period
begins upon the close of the last public hear-
ing and does not wait to commence with the
last “deliberative session.” The court further
explained that if an AMP continues a pub-
lic hearing to a date certain with the sole in-
tent of tolling (i.e., delaying) the deemed ap-
proval deadline and giving itself more time
to make a decision, then deemed approval
would be appropriate.

The reasoning in Brisson et el. is consis-
tent with Vermont Supreme Court deci-
sions that have consistently stated that appli-
cations to AMPs will be deemed approved
only when doing so will remedy indeci-
sion and protracted deliberations on the part
of a zoning board and to eliminate delib-
erate or negligent inaction by public offi-
cials. Further, one of the only court-directed
instances in which deemed approval has
ever been applied was in Appeal of McEwing
Services, LLC, a case in which an AMP held
multiple deliberative sessions over a period
of more than four months after the panel
had effectively closed the public hearing on
the application pending before it. The Court
concluded that the panel’s actions amounted
to issuing an “untimely decision that resulted
from protracted deliberations,” exactly what
the principle of deemed approval is meant
to remedy. This case is one of many that
concern deemed approval, and it appears the
Court will continue to take a conservative
approach in applying the deemed approval
remedy by refusing to apply the statute in a
“wooden fashion.” Rather, courts will most
likely reserve it for cases where it clearly
implements the statutory purpose of reme-
dying AMP indecision and protracted delib-
erations. There are many takeaways from this
decision, and other deemed approval cases
that precede it, that all AMPs should take

note of, including:

1. The deemed approval remedy is avail-
able to applicants that experience

deliberate or negligent inaction by an
AMP. In re: Appeal of Wesco, Inc. and
Simendinger, (1996).

2. AMPs may withhold decisions and
conduct additional hearings without
starting the clock if the hearings are
open to the public, applicants receive
notice, and interested parties are giv-
en an opportunity to be heard and are
continued to a time and date certain.

In re Fish, (1988)

3. The deemed approval clock begins
with the close of the last public hear-
ing. In re McEwing Services, (2004).

4. If a decision is made within the stat-
utory timeframe yet the applicant
does not receive notice of the decision
within the timeframe, this will not be
deemed approved. Leos Motors v. Town

of Manchester, (1992).

5. Deemed approval is inappropriate
even though a decision is not reduced
to writing. In re White, (1990).

(continued on next page)

May is VMHA
Expo Time!

Wednesday, May 14
7:30am to 3:00pm
Barre Civic Center

VLCT PACIF will give away
one sign package to a PACIF
member municipality, and
three chainsaw helmets
to individuals

Visit the VLCT exhibit to enter!
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LEGAL AND REG.
(continued from previous page)

6. An inadequate finding in a deci-
sion does not mean a zoning board
has failed to act for the purpose of
deemed approval. City of Rutland v.
McDonalds Corp., (1985).

7. A project may be deemed approved
if an insufficient number of board
members attend meetings to vote, but
deemed approval can be avoided when
a board announces a denial within
the time allowed and a majority of its
members have either voted against ap-
proval or abstained from voting due
to a conflict of interest. i re: Appeal of
Newton Enterprises, (1998).

8. An applicant must appeal the AMP’s
decision to the Environmental Di-
vision of Superior Court in order to
avail himself or herself of the deemed
approval remedy. /n re Ashline, (2003).

The decision is archived at www.ver-
montjudiciary.org/ GTC/Environmental/
ENVCRTOpinions2010-Present/Forms/Al-
ITtems.aspx

H. Gwynn Zakov, Staff Attorney I
VLCT Municipal Center

Vermont Supreme Court Upholds
Town’s Tax Assessment of Properties’ De-
velopment Potential

In a case of statewide import for munici-
pal property tax appraisal purposes, the Ver-
mont Supreme Court late last year reversed
a state appraiser’s ruling striking down the
Town of Monkton’s disparate valuation of
undeveloped parcels with subdivision per-
mits at a higher rate than those without.

This consolidated appeal to the Court
originated with three Monkton taxpay-
ers appealing their 2011 assessment to the
Board of Civil Authority (BCA). In Monk-
ton, property may be subdivided, and there-
by subsequently conveyed, in one of three
ways: by having a road divide the property;
by holding multiple contiguous lots in com-
mon ownership prior to 1978; and by ob-
taining a subdivision permit from the Devel-
opment Review Board (DRB). How prop-
erty is subdivided in Monkton determines
how it is assessed. Property subdivided by a
road or prior to 1978 is assessed as having

one house site value with remaining prop-
erty subject to the Town’s land schedule,
whereas property subject to a subdivision
permit is assessed a house site value for each
permitted lot regardless of whether it is de-
veloped. This approach allowed the Town to
value property at its highest and best use for
potential development. The property own-
ers in this case all owned permitted subdi-
vided property. The BCA upheld the listers’
approach to appraising their property, which
led to an appeal to the state appraiser. The
state appraiser sided with the taxpayers and
characterized the Town’s assessment of these
classes of subdivided parcels “arbitrary,” re-
sulting in the Town “not treating all prop-
erties in Monkton fairly and equitably with
other like properties.”

On appeal to the Court, the Town ar-
gued that in assessing properties with subdi-
vision permits differently from those proper-
ties subdivided without such permits it was
valuing property at fair market value — its
highest and best use. The highest and best
use of those properties with subdivision per-
mits it contested was for potential devel-
opment. The taxpayers countered that the
Town’s appraisal methodology violated the
Proportional Clause of the Vermont Con-
stitution and the Equal Protection Clause
of the Fourteenth Amendment to the U.S.
Constitution because it treated similarly sit-
uated taxpayers —those with subdivided
property — differently.

The Court agreed with the Town, hold-
ing that “(there is sufficient difference be-
tween lots with actual permits in place and

lots which are potentially subject to divi-
sion without a permit to justify the different
treatment by the Town.” In reaching its de-
cision that the Town’s appraisal scheme was
constitutionally valid, the Court looked to
whether it bore a reasonable relationship to
the purpose for which it was created. This
requirement s satisfied so long as the Town
had a reasonable policy or purpose under-
lying the classification. The Court found
that the Town’s purpose was reasonable be-
cause, while all parcels (permitted or non-
permitted) could be sold as subdivided par-
cels, those with permits would have greater
value than those without because the latter
“has not been shown to be physically possi-
ble, financially feasible, or likely to result in
the highest value. The lots may be unbuild-
able due to wetland or ledge, or they may be
too small or landlocked, preventing residen-
tial use. On the other hand, after a taxpay-
er has gone through the effort of obtaining
a permit and recording a subdivision plat,
the Town may reasonably conclude that the
highest and best use of that land is as a sub-
division containing multiple house sites and
assess it accordingly.”

This case is welcome affirmation from the
state’s highest court for those towns already
utilizing this appraisal approach as well as for
those that, after reading this case analysis, are
likely to follow suit.

The decision is archived at htep://info.li-
braries.vermont.gov/supct/current/op2013-

026.html
Garrett Baxter, Senior Staff Attorney

VLCT Municipal Assistance Center

Low-INTEREST LOAN FUNDS AVAILABLE THROUGH THE
VERMONT STATE INFRASTRUCTURE BANK (SIB) LoAN FUND

Jointly operated by VEDA and VTrans, the Vermont State Infrastructure Bank e’
(SIB) has low-interest loan funds available for transportation-related projects that
enhance economic opportunity and help create jobs. Municipalities, RDCs, and

certain private sector companies may qualify for financing to:

Construct or reconstruct roads, bridges, sidewalks and bike paths;

Make safety improvements such as highway signing and pavement marking;
Make operational improvements such as traffic control and signal systems; and
Construct rail freight and intermodal facilities.

Also, in certain cases, electric vehicle charging stations and natural gas refueling stations
for trucks and other vehicles available for public use are eligible for SIB financing.

FOR MORE INFORMATION: www.veda.org ¢ 802-828-5627
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RAILROADS
(continued from page 1)

Vermonters know very little about what 21*
century freight trains transport across their
state. Not knowing their contents — which can
be extremely hazardous — can hurt you. Badly.
Train derailments and collisions occur
with an unfortunate frequency in the U.S.
and Canada, whose rail lines are inter-
connected. In 2013 alone, rail accidents
occurred on April 26, May 17, May 25,
May 28 (resulting in fire), June 20 (over
a river), July 6 (resulting in fire), Aug. 5,
Sep. 16 (bridge collapse over a river), Sep.
19 (resulting in fire), Sep. 30, Oct. 19
(resulting in fire from a cargo of liquefied
gas and crude oil), Nov. 8 (resulting in fire
from a cargo of crude oil), Nov. 30, Dec.
3, and Dec. 30 (resulting in fire from a cargo
of crude oil). The trend continued this
year: Jan. 7 (resulting in fire from a cargo
of crude oil), Jan. 19, Jan. 20 (transporting
crude oil), Jan. 27 (transporting liquefied
petroleum gas), Jan. 28 (transporting phos-
phoric acid), Jan. 30, and Jan. 31 (trans-
porting crude oil, methane, and liquid
fertilizer).

TRIVIA

Last month only John Weir of
Fayston knew that Vermont’s first doc-
umented forest clearing took place in
Bennington in 1761 to make room for
the East Bennington sawmill and grist-
mill. Exceedingly well done! (Pam Ste-
fanek of Middlebury had the Benning-
ton location right, which entitles her
to an Exceedingly.)

For this month’s query, we move
forward in time a bit: During the
sheep craze of the Nineteenth Century,
Vermont was awash in Ovis aries: 1.7
million of the woolly critters grazed
the countryside. During the 1840s,
in fact, one Vermont county pro-
duced more wool per acre than any
other in the United States. Which
one? When you know the answer —
and I expect some of our really senes-
cent readers well remember the craze
— email it to dgunn@vlct.org. The an-
swer will appear in the massively mul-
tifarious May issue.

The July 6, 2013, accident occurred in
Lac-Mégantic, Quebec, when an unattend-
ed 74-tank car freight train miles away load-
ed with crude oil from the Bakken oil fields
in North Dakota started to move. Gather-
ing speed, it rolled 7.4 miles into the center
of Lac-Mégantic and derailed. Sixty of the
63 derailed cars released approximately 1.6
million gallons of crude oil, which eventual-
ly polluted 77 acres of surface area and en-
tered the Chaudiére River. Some of that oil
ignited and exploded in fire, killing 47 res-
idents and destroying more than 30 build-
ings in the downtown.

In August 2013, MM&A, the rail com-
pany carrying that load of crude oil, filed for
bankruptcy in Canada and the U.S. But by
December 18, MM&A was again allowed to
operate between Sherbrooke and Lac-Mé-
gantic, Quebec, including traveling through
the devastated town itself. Rail operations in
Lac-Mégantic are subject to numerous re-
strictions: the transport of dangerous cargo
is prohibited; a train’s manifest must be re-
leased no less than four hours ahead; park-
ing on tracks is banned within two miles of
the town center; both a conductor and en-
gineer must be on board the train; and the
train’s speed must not exceed 10 mph.

The Lac-Mégantic incident was in-
deed terrible, but, as the list above attests,
it wasn’t an isolated case. The Dec. 30 ac-
cident in Casselton, North Dakota, re-
sulted in the derailment of 13 cars, one of
which fell onto an adjacent track. A 106-
car freight train carrying crude oil collided
with the derailed car, resulting in an hor-
rific fire, the evacuation of the surround-
ing area, a damage estimate of $6.1 million,
and the release into the environment of
more than 476,000 gallons of crude oil.

And many Vermonters may remember
October 22, 2007, when a freight train de-
railed in downtown Middlebury, spilling
gasoline into Otter Creek that sparked a
fire and forced the evacuation of residents
because of fumes. Sixteen cars derailed;
some were carrying fuel oil, others gasoline.

Last October, the VLCT Board of Di-
rectors signed two resolutions. The first
urges action from the U.S. Department
of Transportation to protect the public in
light of the Lac-Mégantic accident and the
ever increasing amount of crude oil and
other flammable cargoes that trains now
transport. The second establishes the Ver-
mont League of Cities and Towns as a part-
ner of the Cross Border Municipal Coali-
tion for Railway Safety. (The resolutions
are posted on our website, www.vlct.org.)
VLCT Immediate Past President Hunt-
er Rieseberg travelled to Lac-Mégantic in
January to meet with representatives from
Quebec, New England, and Illinois to see
both the damage and the rebuilding efforts
there and to discuss ways to safeguard com-
munities from that kind of disaster.

Indeed. What is being done?

On January 23, the Transportation Safe-
ty Board of Canada and the U.S. Nation-
al Transportation Safety Board (NTSB) is-
sued recommendations to improve the safe
transportation of crude oil by rail. Saying
that “the greater risk of shipping increas-
ingly more crude oil by rail across North
America demands coordinated solutions,”
they urged:

* tougher standards for all Class 111

tank cars and not just new ones;

® strategic route planning and safer
train operations for all trains carrying
dangerous goods; and

(continued on page 19)

Phel .
Engl?i!éerlng,lnc.

79 Court Street
P.O. Box 367
Middlebury, VT 05753
(802) 388-7829
info@phelpseng.com
www.phelpseng.com

Town of Waitsfield Water Storage Tank

Do You Need Asset Management?
» Are your public facilities reaching the end of their useful life?
¢ Is your capital budget based on realistic estimates?

* Are you familiar with all options for favorable financing,
including grants?
Call us to discuss how we can help your community manage its assets.
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Put TD Bank to work for you.

At TD Bank, we're committed to corporate To see how a
citizenship. We have a long track record of Government Bankgr can
providing solutions to meet your operational help your community,

d hil king th ¢ call 1-800-400-5163
needs, while making the mos or visit www.tdbank.com
of taxpayer dollars.

e Dedicated and experienced local

Government Banking team

e Full treasury management services and

specialized products for public clients E Bank

¢ Banking platforms that make managing
your accounts easier America’s Most Convenient Bank®

Member FDIC  TD Bank, N.A. | Loans subject to credit approval. Equal Housing Lender =Y




CLASSIFIEDS

Please visit the VLCT website wwuw.vict.org/marketplace/classifiedads/ to view more classified ads.

VLCT NEWS

Advertising Information

The VLCT News is published eleven
times per year — the August and Septem-
ber issues are combined — and reaches
readers no later than the first week of the
month.

Two kinds of advertising are available
in the VLCT News:

CLASSIFIEDS

(Posted online and also placed
in the printed VLCT News)

The VLCT News publishes classifieds
from municipal entities, public agencies,
businesses, and individuals. This service is
free for VLCT members (regular, contrib-
uting, and associate); the non-member
rate is $41 per ad.

While there is no deadline for posting
classifieds online, the print advertisement
deadline (below) applies to classifieds that
run in the printed VLCT News.

Classifieds are generally limited to
200 words due to limited space in the
newsletter, but they may be longer when
posted online. The online version can
also include hyperlinks to images or other
websites.

For more information on placing clas-
sifieds, contact classifieds@vlct.org.

DisrLAY ADS

(Placed in the printed VLCT News)

The deadline for submitting display
advertisements is the first Friday of the
month prior to the issue date.

Download a calendar of print dead-
lines and find information on print ad re-
quirements, sizes, and prices at www.vlct.
org/advertising-information.

For answers to specific questions about
print advertising, email victnews@vlct.org.

HerLp WANTED

Assistant Director of Public Works. The
City of Lebanon, New Hampshire, is

seeking qualified candidates for the posi-
tion of Assistant Director of Public
Works. Applicants should possess prior
experience managing a public works
department that is comparable to the
City’s in both size and function. This
includes 50+ union and non-union pro-
fessional, technical and support employ-
ees engaged in administration, engineer-
ing, landfill, highway (including winter
operations), wastewater, water and util-
ity maintenance operations. The Assis-
tant Director coordinates work activ-
ities; assigns work crews; manages the
day to day maintenance, repair and con-
struction of public ways, facilities, storm
water collection systems, cemeteries and
other public areas; and prepares and
reviews plans, specifications, estimates
and contracts. He or she is responsible
for managing highly complex, detailed,
and regulated public works projects.
The City of Lebanon is committed to
incorporating the principles of sustain-
ability into the City’s work plans and
overall mission. Thus, preferred candi-
dates will be familiar with sustainabil-
ity principles in both theory and prac-
tice and will be able to provide demon-
strated examples of achievements in this
regard. The City welcomes applications
from city, town, and county managers,
public works directors, and managers
and supervisors with demonstrated expe-
rience overseeing the daily operations

of a complex and diverse public works
department. At this time, the City is
seeking new applicants for this re-posted
position. Prior applicants do not need

to reapply. Requirements: Bachelor’s

of Science degree in Civil Engineering
or other related engineering discipline
with 7-10 years of experience in public
works management, construction, opera-
tions and maintenance methods; 7 years
of diverse and complex public works
supervisory experience; and a valid driv-
er’s license. A Bachelor’s degree with an
equivalent combination of years of pro-
fessional municipal experience in pub-
lic works department oversight and man-
agement may be considered. Professional
Engineer license, particularly in the State
of New Hampshire, is beneficial but not

required. Salary, $1288.20 to $1801.51
per week, subject to City Council
approval. A City of Lebanon Employ-
ment Application is required. An applica-
tion and full job description are available
in Human Resources and at heep://www.
hrlebnh.net. Email completed applica-
tion to human.resources@lebcity.com, or
mail to Human Resources, City of Leb-
anon, 51 North Park Street, Lebanon,
NH 03766. Equal Employment Oppor-
tunity Employer. For more information:
human.resources@lebcity.com. URL:
www.hr.lebnh.net. (2-28)

General Manager. The City of Burlington

(pop. 42,000) secks an experienced and
dynamic leader to serve as the General
Manager (GM) of the Burlington Electric
Department (BED), Burlington’s exem-
plary municipal electric utility with a rich
and innovative history. BED is a leader
in sustainability, with goals of generat-
ing power that is clean and as locally-pro-
duced as possible. BED has an operating
and capital budget of approximately $50
million and serves 20,000+ meters. BED
manages the McNeil Generating Plant,

a 50 MW Biomass Plant. BED will be
purchasing the Winooski One Hydro-
electric Plant, resulting in BED’s portfo-
lio of owned and contracted power being
sourced 100 percent from renewable gen-
erators. The GM serves as an appointee
of the Mayor of Burlington with approval
by the 14-member elected City Council.
The GM will be a key partner in helping
support the Mayor’s vision for the future
of Burlington — growing good jobs, mak-
ing the City more affordable, improving
City services, creating a vibrant water-
front, making significant capital improve-
ments, and identifying and implement-
ing cost-saving sustainability measures.
He or she will be responsible for the
overall operation of BED with the assis-
tance of eight direct reports and the pol-
icy oversight of a five-member, appointed
Electric Commission. The GM will be
responsible for planning, scheduling, and
implementing a variety of work to effec-
tively and efficiently operate BED within

(continued on next page)
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recreational opportunities, a strong arts

community, and a long tradition of civic
engagement. The Town Manager reports
to Brattleboro’s five-member Selectboard

reopened and the deadline to apply is

CLASSIFIEDS Monday, April 21, 2014. EOE. (03-10)

(continued from previous page)

Police Chief. The Town of Windsor, Vt.,

the parameters of prudent utility prac-
tice and applicable federal law, Ver-
mont state law, City Charter provisions,
and rules and regulations as adopted by
the Electric Commission. Salary range:
$126,139 to $175,500, commensurate
with experience. The total compensa-
tion package includes generous health
and wellness benefits, paid time off,
and a retirement plan. For a complete
job description, please visit www.burl-
ingtonvt.gov/HR/jobs. To apply, please
submit cover letter, resume, and a City
of Burlington application to Human
Resources Department, 179 South Win-
ooski Avenue, Burlington, VT 05401.
You can download an application at
www.burlingtonvt.gov/HR. The appli-
cation is available in alternative formats
for persons with disabilities. For disabil-
ity access information or to request an
application, contact Human Resources
at 802-865-7145 or Vermont Relay
7-1-1 (TTY). (3-06)

Town Manager. The Town of Brattle-

boro, Vt. (pop. 12,000), seeks an engag-
ing, collaborative, dynamic, and experi-
enced leader to be its Town Manager. As
the regional economic hub of southeast-
ern Vermont, Brattleboro has a strong
sense of place and enjoys a rich heritage.
It is home to a vibrant downtown dis-
trict, walkable neighborhoods, quality

schools, preserved natural areas, varied

and is responsible for the daily opera-
tions of the Town. The Manager directly
supervises nine department heads and an
assistant manager, administers approx-
imately $21.8 million in governmen-

tal and proprietary funds, and over-

sees all financial, public works, public
safety, personnel, and community rela-
tions matters for the Town. Brattleboro
employs 135 full-time and 20-50 part-
time and seasonal employees. It is near-
ing completion of $32 million in reno-
vations to its wastewater treatment facil-
ities, and has begun bonding for and

is in the design phase of a $14 million
upgrade to its police and fire facilities. A
detailed job description and a link to the
Town’s governance charter are at www.
brattleboro.org. Salary range, $80,000
to $95,000, plus an excellent benefits
package. A Bachelor’s degree in Pub-

lic Administration, Business Administra-
tion, or similar relevant field is required;
a Master’s degree is preferred. A mini-
mum of five years’ experience in execu-
tive municipal management and finance
or comparable experience is preferred.
To apply, please send a confidential cover
letter, resume, and three references to
Brattleboro Town Manager Search, c/o
VLCT, 89 Main Street, Montpelier, VT
05602-2948. You may also email your
application to municipal.recruitment@
vlct.org with Brattleboro in the subject
line. This employment search has been

seeks a progressive and proactive law
enforcement professional with a proven
record of leadership, management, and
customer service philosophy to serve

as its next Police Chief. The Wind-

sor Police Department is responsible for
policing a regional police district that
includes the towns of Windsor and West
Windsor whose combined population is
approximately 5,000 residents. Windsor
has a town meeting form of government
and a five-member Board of Selectmen.
The Chief reports to the Town Manager.
The Police Department has an autho-
rized strength of nine full-time sworn
officers, five part-time sworn officers,
and is supported by an administrative
assistant. The operating budget for the
department is approximately $1 million.
Requirements: The successful candidate
will possess excellent interpersonal and
communication skills, high integrity,
and the ability to promote and maintain
organizational excellence and exceptional
community service. Ten years of progres-
sive law enforcement experience, with at
least five years of command experience
and BA/BS degree required, or equiva-
lent combination of education, training,
and experience. Advanced degree, FBI
National Academy, and CALEA experi-
ence preferred. Must possess or be able
to obtain Vermont certification within
one year of appointment. Salary range:
up to $85K DOQ with a comprehen-
sive benefits package. FLSA exempt posi-
tion. Additional information is at www.
municipalresources.com/career.html. To
apply, email resume by Monday, April
7, 2014, to recruitment@municipal-
resources.com with “Windsor Police
Chief” as the subject. Resumes held

in confidence throughout the process.

EEO. (3-11)

FoRr SALE

Snow Plows. The Town of Warren has two

11-foot Everest one-way snow plows for
sale. Asking $1,200 or best offer for each
plow. For more information, contact Rae
Weston, Road Foreman, at the Warren

Town Garage, 802-496-2945. (3-05)
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RAILROADS
(continued from page 15)

® emergency response assistance plans
along routes where large volumes
of liquid hydrocarbons are being
shipped.

As well, the Federal Railroad Administra-
tion (FRA) and the Pipeline and Hazardous
Materials Administration issued two joint
safety advisories to emergency responders
and to rail companies that transport Bakken
crude oil.

In Maine, the state legislature voted
to study the transportation of crude
oil through the state, but the governor
vetoed the proposal. In Washington, one
of Maine’s congressmen proposed “The
Safe Freight Act,” a bill requiring two-
person crews on freight trains; the bill
has been sent to the House Transporta-
tion Committee. The Maine Municipal
Association alerted its Congressional dele-
gation to the potential dangers of trans-
porting hazardous cargo via rail. Vermont’s
Agency of Transportation is studying the
NTSB report, though has not yet made any
proposal to address any of the issues.

On March 6, the U.S. Senate
Committee on Commerce, Science and
Transportation held a hearing to discuss
ways to enhance rail safety in the wake
of the NTSB report noted above to the
FRA on transporting hazardous mate-
rials via rail. The NTSB Vice Chair testi-
fied that for years, three issues have needed
to be addressed to improve the safety of
the public: (1) tank car design that is insuf-
ficient for carrying flammable materials;

(2) the obligation to immediately provide
accurate information about a derailed tank
car’s contents to first responders so they
can act appropriately; and (3) installing
Positive Train Control to ensure train sepa-
ration, speed enforcement, and rail worker
safety, a plan that is required to be opera-
tive by December 31, 2015.

“The American Association of Railroads’
2012 Annual Report of Hazardous Materials
Transported by Rail states that crude oil traf-
fic has increased by 443 percent since 2005
and that this growth is expected to contin-
ue for the foreseeable future,” said the vice
chair in his testimony. “According to the
FRA, the volume of crude oil transported
by rail has increased dramatically in recent
years, from approximately 65,600 carloads
in 2011 to approximately 257,450 carloads

in 2012 — an increase of 292 percent. More-
over, not only is more crude oil being trans-

Federal Railroad Administration, Jan-
uary 23, 2014, R-14-1 through -3.

ported by rail, but some of the crude oil be-

ing moved on the Nation’s railroad system
— such as that originating in the Bakken
formation — may have more volatile prop-
erties. Last month, the Pipeline and Haz-
ardous Materials Safety Administration is-
sued a safety alert advising “the general pub-
lic, emergency responders and shippers and
carriers that ... the type of crude oil being
transported from the Bakken region may

be more flammable than traditional heavy
crude oil,” with the results of further tests of

Bakken crude oil forthcoming.”

In the meantime, freight trains continue
to rumble through Vermont. If you toss in
. . ,
your bed at night wondering what they’re

transporting, you have good reason.

Numerous sources contributed to this

article:

® National Transportation Safety Board

Safety Recommendation to the

* “Explosive Train Derailment Height-
ens Concerns About Transporting
Bakken Crude. Chuck Haga, Reuters,
Jan. 3, 2014.

® US and Canada Urge New Safety Rules
for Crude Oil Rail Shipments, Jad
Mouawad and ITan Austen, Jan. 23, 2014.

® Rail Safety Action Plan, Union des
Municipalités du Quebec, December
12,2013.

® Testimony of Hon. Christopher Hart,
Vice Chairman, NTSB, Senate Sub-
committee on Surface Transportation
and Merchant Marine Infrastructure,
Safety, and Security Committee on

Commerce, Science and Transporta-
tion, U.S. Senate, March 6, 2014.

Karen Horn, Director
Public Policy and Advocacy

PACIF JeorarRDY! CONTINUED

(continued from page 12)

Points Question

More Information

What are sprinkler

10 systems?

Properly functioning sprinkler systems can
control or even put out fires. Maintaining them
properly, draining “dry system” low spots, and
testing them regularly ensures proper operation.

What are oily and/or greasy

20 shop rags?

Oily/greasy shop rags can ignite spontaneously,
which is why they should always be stored in a
metal container with a tight fitting lid. Other
dangerous waste items include paints, thinners,
and solvents on rags.

What is central station

30 monitoring?

Central station monitoring is an offsite, 24/7
monitoring of your safety and security systems. If
this system notes a trouble condition, it notifies
emergency services automatically. Vermont fire
code typically requires central station monitoring
in new buildings.

What is The Travelers
40 Boiler & Machinery Risk
Control?

The Travelers Boiler & Machinery Division
performs all pressure vessel related loss control
functions, including periodic inspections and new
installations as required by the state. PACIF
members don’t need to pay another company for
these services.

50 What is Agility Recovery?

Agility Recovery is a resource that the PACIF
Claims team can mobilize in times of crisis to
provide a host of operational elements such as
temporary facilities, power generation, and data
systems. A PACIF member can learn right away
what services are covered and what will involve
additional fees.
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UprcoMING EVENTS

Questions? Visit www.vict.org/eventscalendar to register and for the most updated information and events.

Spring Selectboard Institute MuniciPAL MANAGERS TAKE TO THE SLOPES

April 12, Holiday Inn, Rutland On a bright, warm Friday in early March, a small group of municipally inclined folks

from southern Vermont gathered at the Jackson Gore portion of Okemo Mountain Resort

Auditors Workshop to enjoy packed powder during what they hope will become an annual event. Arranged
April 22, Middlebury Inn, Middlebury  in front of Mt. Washing-
April 24, Lake Morey Resort, Fairlee ton are (I-r, or upslope to
downslope) Terry Thayne,
Conducting Effective Tax Appeals Lister, Ludlow (and guide
May 6, Lake Morey Resort for the event); Heidi Joyce,

Senior Health Promotion
Consultant, VLCT; Kar-
en Horn, Director, Pub-

May 8, Middlebury Inn

Municipal Dog Control

s lic Policy and Advocacy,

May 29, Capitol Plaza VLCT; Phil Swanson, Mu-

. . . nicipal Manager, Wood-
Spring Planning and Zoning stock; Richard Svec, Town
June 4, Lake Morey Resort Manager, Cavendish; and

Frank Heald, Munici-

Finance Symposium pal Manager, Ludlow (and
June 19, Capitol Plaza host for the event).

Check out all of the upcoming MAC workshops online at www.vict.org/eventscalendar!
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